Security Certificates and the Kingston Immigration Holding Centre

Security certificates are joint declarations by the Minister of Citizenship and Immigration and the
Minister of Public Safety and Emergency Preparedness that a non-citizen poses a high level of risk to the
Canadian public or to national security. No Canadian citizen can be arrested under a security certificate; only
permanent residents and foreign nationals are eligible for detention under the order'. The Ministers make their
decisions on the basis of recommendations by the Canadian Border Services Agency (CBSA) and the Canadian
Security Intelligence Service (CSIS). Following this, the Ministers can choose to issue a warrant for the arrest
and detention of a non-citizen. Since 1991, twenty-eight people have been detained under security certificates,
with nineteen being given deportation orders”.

The process for obtaining and negotiating security certificates is legislated by sections 77 to 85 of the
Immigration and Refugee Protection Act IRPAY’. This act was brought into effect in November 2001 as
Canada’s response to the terrorist attacks of September 11". Since its enactment, there have been several
concerns around the use of security certificates. Notwithstanding the constitutional invalidity of portions of the
act, of particular concern are the conditions in which the people detained under security certificates are held.

These conditions were investigated in the Report of the Standing Committee on Citizenship and
Immigration (2007)*. Until recently, individuals detained on security certificates were held in provincial
detention facilities. While in these facilities, the stigmatic nature of being detained under a security certificate
resulted in lengthy terms of solitary confinement to protect the detainee from abuse at the hands of fellow
prisoners and guards’.

In April 2006, Kingston Immigration Holding Centre (KIHC) was constructed to house individuals
detained by security certificates. The facility exists as a segregated unit inside Millhaven Institution. According
to the detainees, the institutional nature of the facility perpetuates systemic religious and racial discrimination®.
Several of the detainees have participated in lengthy hunger strikes in protest of the conditions inside KIHC'.
One individual stated: “because security certificates exist to facilitate deportation, we live perpetually under the
threat of being shipped off to face torture worse than Mr. [Maher] Arar experienced®.” In commenting on the

institutional culture, the Committee stated,



The detainees held at KIHC have not been charged with a crime and are not criminals ... It is
imperative, therefore, that the institutional culture and outlook at KIHC change from one of
confining convicted criminals, to detaining individuals who may not, ultimately, be a threat to
Canada’s security. While the KIHC shares many of the elements of a penitentiary, it cannot be
run as one, and the mindset of those responsible for the facility must reflect that®.

In February 2007, Charkaoui v. Canada (Citizenship and Immigration) forced parliament to revise the
security certificates process to bring it in line with the Canadian Charter of Rights and Freedoms (the
Charter)'’. The Supreme Court ruled in favour of the appellants and struck down sections 78(g) and 82(2), and

modified section 83 of the IRPA. The court found these violated sections 7,9, and 10(c) of the Charter. Section

78(g) provided for the use of secret evidence against the named individual that is not provided to the defense'".
Sections 82(2) and 83 differentially treated cases of permanent residents versus foreign nationals, allowing for
warrantless detention of foreign nationals for up to 120 days before they could appeal their detention'”.

Bill C-3 is the parliamentary response to Charkaoui v. Canada". It attempts to address the concerns
raised by the Supreme Court in a number of ways. First, it attempts to remedy the section 7 violations by
appointing special advocates to mediate between the government and the named individual*. Second, it
remedies the section 9 and 10(c) violations by giving foreign nationals the same rights under the IRPA as
permanent residents, namely the right to judicial review of their detention within 48 hours". In addition to this,
detainees can have their detention order appealed at six month intervals until the determination of
reasonableness can be met'’.

The special advocates are appointed by the Minister of Justice, and are in the employ of the Federal
government. The special advocate is chosen by the individual named in the certificate, subject to judicial
approval'’. The role of the special advocate is to protect the interests of the named individual when information
or other evidence put forward by the government cannot be disclosed to them. On behalf of the named person,
the special advocate challenges the Minister’s claim that the secret evidence may not be disclosed to the person
or the public, and challenges the relevance, reliability and sufficiency of the secret evidence, as well as the
weight to be given to it'®. The advocate will provide the named individual with a summary of the proceedings,
giving care to avoid the improper disclosure of secret evidence'. C-3 provides for the necessity of adequate
administrative support for the special advocates to ensure they have the capacity to act in the best interests of

the named individual.



The determination of reasonableness is legislated by the IRPA™; it provides that once a certificate has
been issued, a judge of the Federal Court “shall determine whether the certificate is reasonable and shall quash
the certificate if he or she determines that it is not.” Particular emphasis should be given to “credible”

information, with the acknowledgement that evidence obtained through the use of torture is deemed unreliable

and inadmissible'. This determination of reasonableness may be appealed to the Federal Court of Appeal in the

eventuality the sitting judge identifies a serious question of general importance, and states the question®.

If the determination of reasonableness is met, it is deemed conclusive proof that the person named in the
certificate is inadmissible to Canada and can be deported immediately to their country of origin®. If they face
risk of torture or death if returned to their country of origin, they can be detained indefinitely in KIHC. This
perceived threat is investigated through a Pre-Removal Risk Assessment (PRRA). PRRAs are conducted by the
Minister of Citizenship and Immigration®*. The PRRA ruling is subject to review if the Minister deems there are
new issues since the last ruling worth investigating.

It is too early to analyze the effectiveness of C-3, but similar legislation in the United Kingdom has
generated serious concerns surrounding the perceived symbolic nature of the special advocate®. The
fundamental issues surrounding ex parte in camera trials where the named individual never sees the charge or
the evidence supporting it cannot be fully remedied, even by an individual theoretically acting in their best
interests. The security certificate process represents a legal paradox where the threats to national security and
the Charter rights of named individuals can never be equally addressed.
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